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Defining Constitutional Law (22:19 - 23:33)

The professor poses the question of what "constitutional law" actually entails, prompting
students to think critically about the subject. One student offers a definition that constitutional
law deals with the relationship between the government, the nation, and its people, including
citizens' fundamental rights. The professor agrees that this is a good starting point, but
suggests that the term “constitutional law” often refers specifically to the constitution—the
legal framework that organizes a state’s institutions and defines the fundamental rights of
citizens.

The Constitution and Its Components (23:33 - 25:11)

The conversation shifts towards defining what a constitution is and how it functions. The
professor clarifies that while most countries have a formal constitution, Israel does not. This
raises the interesting point that constitutional law can still exist in states without a written
constitution, as demonstrated by the European Union (EU). The EU, while lacking a
traditional constitution, still engages with constitutional law. The constitution itself is typically
divided into two sections: one that outlines the organization of the state, including the
distribution of powers between legislative, executive, and judicial branches, and another that
enshrines fundamental rights for citizens.

The Three Branches of Government (25:23 - 27:18)

The professor elaborates on the three branches of government—legislative, executive, and
judiciary—that are typically outlined in a constitution. These powers must function
independently to maintain the rule of law. A student contributes that constitutional law may
focus on the legislature because it is the branch that enacts laws that can potentially infringe
upon fundamental rights. The professor agrees but also notes that constitutional law can
intersect with all three branches, as each must comply with the constitution. However,
constitutional law is more closely associated with the legislative branch, while the executive
is often dealt with under administrative law.

The Role of Administrative Law (27:19 - 29:03)

The professor further discusses the overlap between constitutional law and administrative
law. While constitutional law primarily governs the relationship between the state and its
citizens, administrative law focuses more on the functioning and regulation of government
agencies. Although both fields deal with the actions of the government, constitutional law
has a broader scope, encompassing the fundamental legal structure of the state and its
relationship with citizens. The idea that constitutional law is focused on the legislature while
also interacting with other areas of law, such as administrative law, is reinforced.

Understanding Legal Norms and Hierarchies (30:13 - 32:39)

The professor introduces the concept of legal norms, urging students to consider the
hierarchy of legal sources in a state. Constitutional law is placed at the top, as the



constitution is the supreme legal document in a country. Students are asked to consider the
various sources of law they have encountered, including written statutes from the legislature,
international treaties, and executive orders. They are reminded that the judiciary’s role is to
interpret laws rather than create them. The importance of understanding legal hierarchies
will be emphasized throughout the course, as students will need to navigate these complex
relationships in their future legal work.

Judicial Interpretation and Precedent (32:39 - 33:56)

The professor continues to explore the role of the judiciary, explaining that courts do not
create legal norms but interpret them. When courts rule on cases, they interpret existing
laws, and these interpretations can sometimes have the effect of creating legal precedents
that carry legal weight. Although judicial decisions are based on statutes or executive norms,
their interpretations contribute to the legal system and, in some cases, may influence the
development of the law. The concept of precedent and the importance of judicial
interpretation will be a key topic for students to understand as they progress through the
course.

### Legal Hierarchy and the Pyramid of Law (33:57 - 37:46)

In this section, the professor addresses the issue of legal hierarchy and the relationship
between various norms created by the legislative, executive, and judicial branches. The key
concept discussed is how conflicts between different sources of law are resolved based on
their position in a legal hierarchy. For example, if there is a conflict between a law passed by
parliament and an executive measure, the legislative norm typically takes precedence. The
rationale behind this is that the legislature is the institution that grants power to the
government. Therefore, when a government issue conflicts with a legislative act, the
government’s measure must align with the legislative framework.

The concept of the **pyramid of law** is introduced as a way to visually represent the
hierarchy of legal norms. At the top of this pyramid is the **constitution**, which serves as
the fundamental legal framework of a state. Below the constitution are the laws passed by
parliament (legislation), and below that are the decrees or regulations issued by the
executive branch. This pyramid metaphor helps to clarify the relationship between the
different sources of law and underscores the primacy of the constitution. The professor
highlights that constitutional law binds the legislature most directly, and it is the legislature’s
responsibility to ensure that laws do not deviate from constitutional principles. Similarly,
administrative bodies (the executive) are also bound by the constitution, but their actions
must primarily align with parliamentary laws.

### Constitutional Law: National and Global Perspectives (38:48 - 40:10)

The professor shifts the focus to constitutional law’s role in both national and global contexts.
While constitutional law is fundamentally a national field, reflecting the specific legal systems
and constitutional documents of each country, the professor acknowledges that the
principles of constitutional law often share similarities across countries. Understanding these
similarities and differences is crucial, and the study of constitutional law can benefit from a
comparative perspective. By comparing constitutional frameworks across nations, one can



gain insights into how legal norms evolve and adapt in different political and cultural
contexts.

The professor also introduces the idea of constitutional law beyond the nation-state. For
example, in the European Union (EU), legal norms extend across member states, creating a
complex interaction between national constitutional systems and supranational laws.
Students will explore the constitutional law of the EU and its member states, particularly how
the legal framework of the EU interacts with national constitutional orders. This comparative
approach will highlight the evolving relationship between national and international law.

### International Treaties and the European Union (41:16 - 45:13)

International treaties are introduced as another critical source of legal norms, particularly in
the context of the European Union. The professor explains that the EU began as a series of
international treaties, and understanding the role of international treaties is essential for
grasping the development of the EU. International treaties are agreements between states
that establish mutual obligations. These treaties, once signed, create binding legal
commitments between the signatories.

The European Union itself traces its origins to a treaty signed in 1957 by six founding
member states: **France, Germany, Italy, Belgium, Luxembourg, and the Netherlands**. This
treaty, known as the **Treaty of Rome**, laid the groundwork for the creation of the
European Economic Community (EEC), which was focused on establishing a common
market among the six countries. The creation of this common market marked a significant
step in European integration, promoting the free movement of goods, services, capital, and
people within the member states. The professor briefly discusses the importance of
understanding the EEC, which later evolved into the modern European Union, and how
these international treaties shaped the legal landscape of the EU.

### The Evolution of the European Union (45:13 - 46:09)

The professor delves into the early history of European integration, noting that the initial
focus of the EU’s founding treaties was on economic cooperation, specifically in sectors like
coal and steel. This was the basis for the first European community, the **European Coal
and Steel Community (ECSC)**. Over time, the EU expanded beyond these industries to
create a broader economic cooperation framework under the European Economic
Community (EEC). The professor highlights the importance of the EEC in creating a
**common market**, which was a significant step in fostering economic integration across
Europe after World War II.

The common market not only facilitated the free movement of goods but also removed
internal borders between the member states. The idea of free movement of goods, services,
capital, and people was revolutionary, especially in the post-war context, where European
nations had been divided by various barriers. This move toward economic unity was
foundational in the creation of the EU, and understanding its early treaties is essential for
understanding the EU’s current legal framework.

### Sovereignty and Borders (46:25 - 49:35)



The professor now turns to the concept of **sovereignty** and the role of **borders** in
defining a state's power. The discussion centers around how borders are a symbol of state
sovereignty—essentially, the power of a state to regulate what happens within its territory
and determine who can enter or leave. Borders are the physical manifestation of the state's
authority, and a sovereign government has the right to decide who can cross its borders and
under what conditions.

This concept is important in constitutional law because the control of borders is often tied to
the state’s legal and political framework. The legislature or government of a state can set
rules about what is legal and illegal within its borders, influencing everything from
immigration to trade policies. The professor uses the example of Italy to explain that Italian
law applies to those within its borders, but the government also has the authority to regulate
who enters and exits the country. This understanding of sovereignty and borders is crucial in
analyzing how states interact with one another and how legal systems develop in a global
context.

The discussion highlights the broader implications of borders and sovereignty in a globalized
world, especially as states like those in the European Union gradually relax traditional
borders in favor of regional integration. This evolving dynamic between sovereignty and
international cooperation sets the stage for further exploration of European Union law and
the constitutional relationships between member states.

### The Role of Sovereignty in International Treaties (49:35 - 50:11)

The discussion begins by highlighting the importance of sovereignty for individual states,
particularly in relation to the movement of people and goods across borders. The speaker
emphasizes that a state has the authority to control who can enter or exit, and it can even
decide which goods are allowed to enter or leave its territory. For example, Italy can choose
to block or allow the importation of certain products, such as goods from Germany. This
control over borders is fundamental to state sovereignty.

### The Beginnings of the European Union and the Creation of a Common Market (50:12 -
51:46)

Shifting to the creation of the European Union, the speaker explains how the six founding
member states (France, Germany, Italy, Belgium, Netherlands, and Luxembourg) initially
signed a treaty to establish a common market after World War II. The idea was to gradually
abolish internal borders, facilitating the free movement of goods, services, and people
between these countries. The key challenge was how to implement such a system legally. A
draft treaty needed to establish common rules and eliminate barriers between these
sovereign states, enabling smooth exchanges—whether of products like chairs or the
movement of people across borders.

### The Concept of Border Crossing and Legal Systems (51:47 - 53:01)

The speaker then delves into the concept of crossing a border, using the metaphor of a
person moving from Germany to Italy. Even if no one checks your passport, crossing a



border means entering a different legal system. This is similar to how a product (like a chair)
might need to meet different legal standards in different countries—if Germany produces
chairs with four legs and Italy requires chairs with only three, the product needs to be
adjusted before it can be marketed in Italy. This highlights the complexity of integrating
markets while respecting national regulations.

### The Need for Common Rules in the Common Market (54:54 - 56:10)

To facilitate the free movement of goods, the founding countries had to agree on standard
rules for product regulation. This was not simply about harmonizing all laws but focusing on
areas that impacted the common market, like product standards. For example, a treaty
would be signed to ensure that products made in Germany could freely enter Italy, and vice
versa. However, the deeper implication was that member states agreed to limit their
sovereignty in certain areas, specifically in terms of how they legislated about goods and
services within the common market.

### Giving Up Sovereignty for a Shared Legal Framework (56:37 - 58:05)

One of the most striking aspects of this early treaty was that countries willingly agreed to
give up parts of their sovereignty. This was a significant departure from the usual practice
where governments aim to retain as much power as possible. The speaker reflects on the
rarity and difficulty of a government agreeing to share power, particularly in the context of
international treaties. This act of giving up sovereignty was unprecedented, marking a
fundamental shift in how countries in Europe would work together.

### The Impact of International Treaties on National Legal Systems (58:05 - 59:07)

The next question posed is whether international treaties, once signed, automatically
become part of national law. This is crucial for understanding how such treaties affect
domestic legal systems. The speaker stresses the importance of national constitutions in
answering this question. In Italy, for example, signing a treaty does not automatically make it
part of the national legal order unless the treaty is incorporated through national legislation.
The speaker urges the importance of understanding the relationship between international
law and domestic legal frameworks.

### International Treaties and Their Integration into National Law (59:14 - 1:03:56)

The conversation continues by exploring how different countries treat the integration of
international treaties into their legal systems. The key question is whether international
treaties signed by the executive (the government) automatically become part of the national
law, or if they require further action by the legislature. The example of the French constitution
is raised, where international treaties must be explicitly incorporated into national law by the
legislature to have legal effect within France. This process is not uniform across all
countries, and the integration of international law into national law can vary depending on the
specific constitutional provisions of each state. The discussion underscores the complexity of
legal integration and the importance of understanding constitutional frameworks when
analyzing the impact of international treaties.



### Conclusion: A Complex Legal Relationship Between International and National Law
(1:04:22 - End)

In conclusion, the speaker reiterates the importance of understanding how international
treaties function within national legal systems. While treaties are signed by the executive
branch, they often require additional steps to become part of national law. The example of
different constitutional approaches, such as the French constitution, illustrates the diversity
of legal systems and how they handle the relationship between international agreements and
domestic law. The speaker suggests that as future lawyers, it will be important to navigate
these complexities and understand the legal nuances of international treaties.

### The Impact of International Treaties on Domestic Law (1:04:23 - 1:06:39)

The lecturer begins by discussing the varying approaches countries take toward integrating
international treaties into their domestic legal systems. This is often defined by whether the
country follows a monist or dualist system, a distinction which determines how international
agreements are adopted into national law.

In **monist** countries, once a treaty is signed by the government, it automatically becomes
part of domestic law without the need for further action from the legislature. This means that
the treaty has the same legal force as national laws. Conversely, **dualist** countries require
a two-step process: the treaty must first be signed by the government, and then the national
parliament must pass legislation to incorporate the treaty into the domestic legal system.

The lecturer uses **France** as an example of a dualist country, explaining that international
treaties signed by the government do not automatically have domestic legal effect unless the
national legislature enacts specific laws to make them part of the domestic legal order. This
sets the stage for a deeper exploration of European Union (EU) law, which, as the lecturer
hints, follows a different approach.

### The Legal Challenge in the Netherlands and the Van Gend en Loos Case (1:06:40 -
1:12:30)

The discussion shifts to a historical example within the EU, focusing on a dispute between
the **Netherlands** and **Germany**. The Netherlands had signed a treaty with Germany
and other EU states, agreeing not to raise taxes on certain products. However, the
Netherlands subsequently raised taxes on a chemical product, violating the terms of the
treaty.

The scenario escalates when a Dutch company, **Van Gend en Loos**, imports this product
and faces the higher taxes at the Dutch border. The company contests this, arguing that the
tax increase violates the treaty, which should have the force of law within the Netherlands.
They bring the issue to a Dutch court, asking whether the EU treaty, specifically the provision
preventing such tax increases, is enforceable within the national legal system.

The lecturer explains how the case prompted a question about the direct applicability of EU
law. The Dutch court, unsure of how to apply the treaty in the domestic context, decides to
refer the matter to the **European Court of Justice (ECJ)** in Luxembourg, asking whether



EU treaties have direct effect in the national legal systems of member states. This referral to
the ECJ marks the beginning of a key legal development in European law.

### The Role of the European Court of Justice (1:12:31 - 1:17:06)

The lecturer now delves into the legal reasoning behind the **Van Gend en Loos** case and
the ECJ's involvement. The Dutch court was effectively asking whether the provisions of the
EU treaty could directly impact Dutch law, bypassing the need for additional domestic
legislation. This question was central to determining whether EU treaties could directly
confer rights and obligations on individuals within member states, or if they were merely
guidelines for intergovernmental cooperation.

As the case progressed, the **ECJ** ruled that EU treaties **did have direct effect** within
the national legal orders of the member states. This was a significant departure from the
traditional approach of international law, which typically required member states to enact
separate national legislation to incorporate international agreements. The court's ruling
effectively established that European Union law could be directly applicable and enforceable
by individuals within member states, a legal doctrine known as **direct effect**.

In reaching this conclusion, the ECJ emphasized that European Union law was distinct from
traditional international law, marking a key difference between the two. While international
law generally requires the dualist approach to become part of domestic law, EU law created
a new legal order where the treaties were automatically incorporated into national law
without the need for additional legislative acts.

### The Broader Implications of the ECJ's Ruling (1:17:07 - 1:19:21)

The lecturer concludes this section by reflecting on the broader implications of the ECJ's
ruling. The court's decision in **Van Gend en Loos** confirmed that EU law was a **unique
legal system** that transcended the traditional framework of international treaties. This ruling
not only affected the Netherlands but also all other EU member states, which were now
considered to have adopted EU treaties as part of their domestic legal systems from the
moment they signed them.

This direct effect of EU law in member states marked a turning point in the relationship
between international treaties and domestic law within the European Union. The principle of
direct effect has since become a cornerstone of EU law, allowing individuals and companies
to invoke EU law in national courts, bypassing the need for national implementation
measures.

The lecturer emphasizes that the case was a milestone in constitutional and international
law, highlighting how the European Union’s legal order redefined the interaction between
national constitutions and international treaties. The ruling established the idea that EU law
was not simply an international agreement between sovereign states, but a legal system with
direct consequences for individuals within member states, shaping the development of
European integration in profound ways.

### The Creation of a New Legal Order (1:19:21 - 1:39:30)



The lecturer continues to explain the profound implications of the European Court of
Justice's (ECJ) decision in the *Van Gend en Loos* case. The court's ruling had effectively
transformed the legal order in the European Union, making EU law part of the domestic legal
systems of the member states. The lecturer notes that, although EU law was still formally
international law, the Court's decision to apply it directly in national courts was a
constitutional shift. This was especially important for countries like **Germany** and
**France**, which had traditionally followed a **dualist** approach, requiring national
legislation to incorporate international treaties into domestic law.

The Court’s decision was revolutionary because it bypassed the usual legislative process,
stating that EU law could be directly applied by individuals before their national courts
without waiting for national parliaments to enact specific laws. This was a constitutional
change for the member states, which now had to acknowledge that certain international legal
norms, specifically those from the EU, were automatically part of their legal systems. The
lecturer emphasizes the constitutional significance of this change, noting that it was made
not by national courts or legislators, but by an international court in Luxembourg. This raised
questions about the legitimacy and authority of the European Court of Justice, which had
changed the domestic legal frameworks of several states without their direct consent.

Despite initial resistance from member states, the Court’s decision reflected a strategic
understanding of the need for European integration to function effectively. The Court realized
that if EU law remained merely international law, violations of its provisions might go
unaddressed. By establishing direct effect, the Court ensured that individuals could directly
invoke EU law before national courts, thus promoting enforcement and compliance. This
created a sense of legal unity across the Union, where individuals had the right to challenge
their governments' actions if they violated EU law, thereby strengthening the legitimacy of
the EU legal system.

### The Primacy of European Union Law (1:39:31 - 1:56:12)

The lecturer transitions to the second key constitutional principle established by the
European Court of Justice in the following year, which is the **primacy of EU law**. The case
discussed is *Costa v. ENEL* (1964), involving an Italian citizen, **Costa**, who challenged
a national law that allowed the nationalization of Italy's electricity company, a move that
violated a provision in the European Economic Community (EEC) treaty regarding the
creation of monopolies. Costa's case illustrates the tension between national legislation and
European Union law.

In this case, Costa, a lawyer, noticed that his electricity bill had increased due to a decision
by Italy’s parliament to nationalize the electricity sector. He argued that this new monopoly
violated the EEC treaty, which prohibited the creation of new monopolies within the common
market. Costa then sought to rely on European law in the Italian courts, but the Italian court
faced a dilemma: Italian law, which had been passed later, appeared to override the earlier
European law due to the principle that later laws supersede earlier ones in most legal
systems. Costa’s case was referred to the ECJ, raising the question of whether Italian law
could trump EU law.



The European Court of Justice, drawing on the **Kelsen pyramid** of legal hierarchies,
established that EU law had **primacy** over national law. This meant that even though
Italian law came after the European treaty and should have theoretically superseded it under
normal circumstances, EU law took precedence. The Court ruled that the primacy of
European law was a foundational principle that ensured the uniform application of EU rules
across member states. In essence, the ECJ elevated EU law to a higher legal status, above
national constitutions and legislation.

This decision in *Costa v. ENEL* was crucial in cementing the idea that European Union law,
once it becomes part of a member state's legal system, could not be overridden by later
national laws. The Court effectively placed EU law at the top of the legal hierarchy within the
member states, introducing a new constitutional order that transcended national borders.
This was a key step in reinforcing the idea of a **European legal system** that would take
precedence over national legal frameworks.

### The Long-Term Impact on National Sovereignty (1:56:13 - 2:10:00)

The lecturer highlights the broader implications of the *Costa v. ENEL* decision. The
establishment of the primacy of EU law represented a significant shift in the relationship
between national sovereignty and European integration. It was not just a legal change; it was
a fundamental transformation in how member states interacted with EU law. The decision
underscored that the **European Union** was not merely a collection of independent states
bound by international agreements, but a legal order that had direct and overriding authority
in certain areas.

This shift had profound implications for national legal systems. It meant that the legal
systems of EU member states had to accommodate and respect the primacy of EU law,
even in cases where national laws conflicted with it. The *Costa* case made clear that
member states could not use their national legislation to undermine the commitments they
had made under EU law. This decision also created a legal environment where individuals
could confidently rely on European law to challenge domestic laws that violated EU treaties,
knowing that their rights would be upheld in national courts.

The lecturer concludes by reiterating that these decisions, *Van Gend en Loos* and *Costa
v. ENEL*, were pivotal in shaping the European Union's legal framework. They established
the principles of **direct effect** and **primacy**, which together created a new constitutional
order within the EU. This shift laid the groundwork for the EU to function as a cohesive and
unified legal system, where laws made at the European level would directly affect individuals
and take precedence over national laws. This was a significant step toward achieving deeper
integration within the European Union and ensuring the effective functioning of the European
single market.

### The Primacy of European Law in National Legal Orders (2:10:01 - 2:18:00)

The lecturer concludes the discussion on the *Costa v. ENEL* case by addressing the
crucial issue of the primacy of European Union law. He emphasizes that the decision by the
European Court of Justice marked a profound constitutional change for the member states.



By affirming that European law took precedence over national legal systems, including
national constitutions, the Court effectively shifted the legal order of the European Union.

In this context, the lecturer describes how, despite initial resistance, the Italian court in the
*Costa* case ultimately accepted the principle of EU law’s supremacy. Although Italian law
conflicted with EU law, the Italian court was obliged to acknowledge that EU law, as a new
legal order, had a higher status than national laws. The lecturer stresses that this principle is
not just a theoretical legal concept, but a dramatic shift in the relationship between national
sovereignty and European integration. National laws, including constitutional provisions,
could no longer be the ultimate authority in areas covered by European law. The change was
monumental, as it meant that the legal systems of all member states had to accommodate
EU law above their own constitutions and legislative acts.

The lecturer uses a vivid analogy to explain the gravity of this change: while each member
state has its own constitution, the European Union’s legal framework has now become a
kind of "higher law"—something that overrides national legal norms. This comparison
highlights how significant the *Costa* ruling was in altering the legal landscape of the EU.
The legal hierarchy that once placed national laws at the top was now transformed, with EU
law at its apex.

### Conclusion: A Revolutionary Shift in Legal and Constitutional Thinking (2:18:01 - End)

The lecturer wraps up the lecture by underlining the revolutionary nature of the Court's
decisions in *Van Gend en Loos* and *Costa v. ENEL*. These decisions are framed as a
dramatic transformation in the constitutional structure of member states. The assertion that
European law has primacy over national law, including constitutional provisions, represents a
fundamental shift in how the legal systems of EU member states operate. This change,
though significant, was also a strategic necessity to ensure the functioning of the European
Union as a cohesive legal and economic entity.

The lecturer acknowledges that the implications of these changes may be hard to grasp,
particularly for students unfamiliar with the intricacies of EU law. However, he assures the
students that the topic will be revisited in more detail in future sessions, where they will
explore the effects of this new legal hierarchy and how member states have adapted to the
primacy of European law.

The lecture ends with a reminder that tomorrow’s session will provide an opportunity for
further clarification and discussion. The lecturer encourages students to come prepared with
any questions or doubts they may have, ensuring that the complexities of this profound
constitutional change are fully understood. The class will resume with a detailed analysis of
how European Union law operates in the context of national legal orders, particularly with
regard to the legal primacy established by the Court’s landmark decisions.


