
DIRITTO PRIVATO



Al OF PRIVATE LAN

-Resoluton et fliee
PrivateLaw
-Traditionally includes relations between
pirrate Mons
- einil Law/Commercial Lau

· cincil law applies when the parties are
on the same level
· public law applies when one of the
parties has a supremacy on the other

· growing relerence of Nirate law
· economies rights: things, contracts, obligations,
damages
· secnomie activities
· Family law
· succession upon death

THEwith RULE
- Legal rules prescribehumanondee- are always general

- aued- Their violation is generally someli

- The general and abstractlegal rule
mustbe applied to thesingle real
case (fattispeis)



- It mustbe accertained if the real
case under judgementis the come

provided for by thelegal rule

SOURCESOFLAW AND INTERPRETATION

sources of private law
- National law souress

-International.lawsaleeres
Relationships among thesources
- Hierarchical Nineinle
- chronological wineiple
- specialtyprinciple
-Competener principle

National sources
- Constitution
- statelow-primary sources
- Regulations - secondary sources
-Customs and usage

The Italian Constitution

-promulgated 1947 become effective 1948
-General principles on theorganization
of the state
- Fundamental principles



-- 18]- Freedom of association (are
- Right of equal treatment (art. 3/1)
-Right of property (art.42)
- Freedom of private enterprise (art. 41)
- Family (artt. 29,30 e 31)

The primary sources
-Leggi (L.) - Stotutes
- obereti legge (Deerer-Laws-D.1) and
Decreti legislative (Legislative Herees-1. lgs)-
actsharing theforce of law
-Leggi regionali (Regionallaus)

The eineil code
- Issued im 1942 (e.e. a c.C)
- on the moder of the French code
einzil 1804

-"Preliminary provisions on the law in

general"
- 6 bock:
I persons
D succession upon
B Properte
⑪ Obligations
WorkS Protection of rights



Sectorial Codes
- seel an-orial legislati
-consumers Code
- Insurance Code
~ Privacy Code
- Tourism Code

Regulations
-

ens related to laws, made to- Regulati
implementthem

Customs and esage
- Unwrittensource of law
-Material/dejective element:they are

general, repeated and constantpatternsof
behaviour
- Psychological/subjective element:theyare
ebsered as if they are legal dutils

International sources
-

-International conventions
- privateinternational law (National
source regulating the relationship between
national and foreign sources)
-European Union Regulations

-

ves-European Union Direcli
- othersources (e.g. UE Treety, EU Charterof
fundamental Rights(



The interpretation of sixtutesN

*Out12 preliminary provisions-

- Literal
-

releological Clogical)
- Systematic
- Historical

*Restructive/extensive
- autentie
- judiccal
- administrative
- Doetrinal

-andlogy, art e2/Il preliminary provisions,
when thereis a gap in the rovisions

-Analogia legis similar eases or akin metters
-

anologie iwis, when the general principles
-

of the system ore applied
- anology is forbidden for eriminal eases,
special or exceptional provisions

General principles
- Provide broad and elastic provisions
- e.g. Good Faith, Puldie Morals/
Public Order, Farness
- They are linked to the actual context



Legal formats
- Rodolfe sacce and others. Trento Theses
-The formantsare thefall

-
-

ars Chat

form a legal system
- Legislation
- judicial decision
- scholarly writings
- Interpretation of mactizing langers
- others:ideology, religion, declamatory
sixtements
- ecyptotypes (e.g. mentality of legal
pratictioners)
- These differentformantscompete to
provide soluli&

-

an

- This solution can sometimes be
inconsistentwith the theoretical statements

-

mof the syste
-

on is- Tis Soluld

of meften the causequeeter-

ona scleci
-

aussoluli

- some formantsean preail in some fields
of law (e.g. judicial decisions in totlawb

-

a by a formantcan be- Rules create

transplanted in a different legal system



RIGHTS, INTERESTS, FEAL RELATIONS

Legal relations
-Relationship between two or more subjects,
or relations withthings,
- aetirce side (rights-, naer, licenes, expectations)
-Passive side (duties, deligations, subjections,
burdens)

The subjective right
- Is the power conferred by the low to a
certain subject to freely act, in a certain
domain (e.g. property
- Born as a universal and unconditional

right, it is new thought thatit could be
limitad in the interest of othersubjects
or public interests

-Relative rights:toward some subjects
- absolute rights:toward every other subject
- Propertyrights (diritto reale):an tangibile
-

things, against anyone
- choses in action, or eredit rights or obligations:
against specifie deligars

-Patrimonial rights
-Personality rights

-

-Disposable rights
-Nondisposable rights



The abuse of a right
- created by judges and doetrine
- Thr legal action to fulfil the legitimate
right would create an unjustified damage to e
third partyor the general interests, because
of eireumstones, purposes or results

Othersubjective situations
- power and lierness:rightste modify the
legal situation of amothersubject (eg withdrawal
from contractor association)
- Legal expectation: future prospectsor
il

- d rights (rightsthatareent- ment to unreste
notguarantee, e.g. an inheritance)

-

authority:power to actin sometrody else
interest (e.g. child)
-Status:set of active and possiere legal
situations of a subject
- Duty:probibition to harm a subjective
right of anothersubject, in eases of absolute
rights
- oldigation:proibition to harm a subjective
rightof anothersubject, in cases of relative
rights
-

Jubes
-

on:situation of the person submitted
·

celi

to the
-

nower of another subject
- Liability: situation of the person which



committed an illieit act and must

compensatethe injury caused
- Iegitimateinterest: -nation of the privatesit

subjectreward the power of the pubdie
administration
-Collective interests:belanging to a
certaim group of subjects
- Diffuse interests:belenging to the
general community

Legal factsand acts
- Fact:any event
- aet:event caused by man

-Patrimonial acts
- Mon patrimonial aets

- actsin return for payment (atti energi
- actsfree of charge (atti gratuiti)
- Rets amaug living subjects

for- event of the death- acts made the

of a subject
- Unilateral act

-

- Bilateral all
-

- Multilateral aels
- collective acts



- valid acts:they hone all the requisite
required by the law and elements
- Imolid acts:theydo nothave all the

requisite required by the law er elements
- fiet acts:according tothe law
- allieit acts:contrary to the law

Aquisition of rights
bi-

originating title:
-

the constituted
e

autonomously by the notsessar
-

e:title etained from an-serived till

existing previous title-holder

- free of charge
- In return for payment
- Between lining subjects
- Following the deathof the title-holder

-

- Universal little
-Particolar title

Loss of rights
-Transfer of the rights (free or compulsary
- limitation period, statute barred
(prescrizione)
- art. 2934 c.r.:when theperson entitled

-to the rightsdoes not exercise them within
a period determined by low



Loss of rights
- The limitation period starts inthe
moment in which thesubject holder
of the right startsnotusing it
- Iimitation times are different depending
from the case (from 20 years to a few

months)
- suspension of thelimitation period

-

anshi between thebecause of relati
parties, or subjective conditions of the
right holder
-Inte

-

on of the limitation periochrupli
inter
-

re actsbecause o -rupli of the right
- -

holder or the oher parly
- lapse of theright(art. 2964)
- The rightis not exercised within the

prescribed time limit

NATURAL PERSONS

-Natural persons are theindividuals
-Legal persons are thecollective entities
(associali

, foundali
-

any
-

one and companies)
- They are all "legal subjects"



Legal capacity
-

Legal capacity (eqpacità giuridier):
Seligibility a hore rights and dutils

- capacity to exercise rights (expacità di
-

agie):capacityto perform legal aels
-

beneering his aun rights
- Bothcan be sometimes limited

Requisition of legal capacity
-Natural persons acquire the legal capacity

-- re.e)at the moment of birth (art
- The child mustbe dire and eapable
of breathing atthe moment of birth
- Unbarn child, abready coneried, con
else have some rights (art. 1/II 2.2)(e.g. will)

Personality rightsand eineil freedoms
- Right to nome and surname (art. 9 e.2)
l- Right -a physical integrity (art. 32 Cost.

and 5 e.e)
- Right ta free movement
- Rightto religious freedom, free speech,
free political ideas (artt. 19, 21, 22 Cost.)
- Rightto honour

-

- Right to personal truth
- Right to privacy (Privacy Code)

-

an-Generar Data Prateli Regulation
- all thedata processed in Europe d



by companies or entities with brauch

established in the tu, companies offering
-

goods or services er monitoring the
behaviour of individuals in Er

Residence, damieile, abrode
-Residence: the place where the person has his
regular abode, normally beads his life
cart. 23/11 e.e)
- Domicile: theplace where the person Takes
care of his offairs and interests (art. 43/1 e.e)
- acode:where the person could currently
ber found

capacity to exercise rights
- capacity to perform valid legal acts and
-

transactions Capacitàdi agie)
- Is acquired withlegal majority, at18
years old (art. 2 2.2)
- When the person in unable to take earn

-

of his interestswe speck of incapacity to/
exercise rightsor perform acts (imeapacità di

agie)
Incapacity to exercise rights
*We con distingeish in:
- Legal
- sudicial
- Natura



*With references to its consequences, we
·telk alrout:
-Relative incapacity

2

- absolule incapacity

Legal incapacityto exercise acts
- miner age (art. 2 e.e)
2 Emancipated miners:16 years old, following
their marriage or under otherspreich
cineumstances (e.g. exercise of a business
interprise) (art. 390 c.e)




